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 IN THE COURT OF THE JUDICIAL MAGISTRATE FIRST CLASS  

       AT BILASIPARA 
  

   

     PRESENT :    Smt. Mridusmita Hazarika, AJS  

                     Judicial Magistrate First Class,  

     Bilasipara, Dhubri 
                           
 
                             
                                              G.R.Case No. 145 of 2009.  
                               
            State of Assam 

                                                V/S 

1. Iman Ali.  

2. Samser Ali.  

3. Siddique Ali.        

                           
                                             (Under section 447/325/379/506/34 I.P.C.) 
        
        

        Charge framed on: 13.10.2011.  
 
        Evidence recorded on: 24.5.2012, 19.1.2013, 12.4.2013, 29.5.2014, 

10.10.2014, 1.6.2019.   
 
        Statements recorded on: 25.7.2019. 
 
        Arguments heard on: 1.8.2019.    
 
        Judgment delivered on: 9.8.2019.  
     
        Advocate for the Prosecution: Mr. Sorhab Ali Sheikh, Ld. APP. 
 
        Advocate for the accused: Mr. Shantiuddin Sk.    
                                           
                                              

                                                          J U D G M E N T 

1. Prosecution case in brief is that on 5.11.2009 at about 3:30 AM, the accused 

persons being armed with deadly weapon had illegally entered into the area fell 

under Dhirbil Minmahal in order to catch fish by using net. But when the guards 

reached, the accused persons fled away. While leaving, the accused had 

threatened to kill the guards and also stolen away various fishes worth of 

Rs.5,000/-. On the next date i.e. 6.11.2009 at about 11:00 AM, the accused 
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persons along with some others suddenly entered into the Minmahal and beaten 

up the guard namely Jogmohan Pradhani. As a result, he sustained serious injury. 

Hence this case. 

2. On receipt of the FIR, Officer in Charge of Chapor P.S. registered the same as 

Chapor P.S case no. 233 u/s 447/379/506/34 of IPC and I/O investigated the 

matter. On completion of investigation, I/O finally submitted charge sheet against 

the accused persons u/s 447/323/379/34 of the IPC.  

3. Thereafter, cognizance of offence was taken and summon was issued against the 

accused. On appearance of accused, relevant documents were furnished to them 

in compliance of Section 207 of the Criminal Procedure Code. On perusal of the 

materials on record, charges under section 447/325/379/506/34 of the IPC were 

framed against the accused. Charges were read over and explained to the 

accused to which they pleaded not guilty and claimed to be tried. 

4. The prosecution, in support of its case examined as many as 7 witnesses who 

were cross-examined and discharged.  

5. On closure of prosecution evidence, accused were examined U/S 313 of the 

Criminal Procedure Code wherein they denied all the incriminating questions put 

to them.  Accused also declined to lead defense evidence.   

6. I have heard the argument advanced by the learned counsels and perused the 

materials available in the record.  

7. Upon hearing the learned counsels and after perusal of the record, the following 

point is formulated for proper adjudication of the case: 

POINTS FOR DETERMINATION: 

Point no 1: Whether the accused persons on 5.11.2009 & 6.11.2009 under 

Chapar P.S., in furtherance of common intention had committed criminal trespass 

by entering into the Dhirbil Minmahal area with intention to commit any offence 

and thereby committed the offence punishable under section 447/34 of the IPC? 

Point no 2: Whether the accused persons on the same date, time and place in 

furtherance of common intention voluntarily caused grievous hurt to victim 

namely Jogmohan Pradhani and thereby committed the offence punishable under 

section 325/34 of the IPC? 
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Point no 3: Whether the accused persons on the same date, time and place in 

furtherance of common intention had committed theft of various fishes from the 

Dhirbil Minmahal area and thereby committed the offence punishable under 

section 379/34 of the IPC? 

Point no 4: Whether the accused persons on the same date, time and place in 

furtherance of common intention had threatened the victim and two others with 

injury to their life, reputation and property and thereby committed the offence 

punishable under section 506/34 of the IPC? 

                                       DISCUSSION DECISION AND REASONS THEREOF 

8. Now let me try to decide the above point on the basis of evidences on record. 

Point no 1: Whether the accused persons on 5.11.2009 & 6.11.2009 under 

Chapar P.S., in furtherance of common intention had committed criminal trespass 

by entering into the Dhirbil Minmahal area with intention to commit any offence 

and thereby committed the offence punishable under section 447/34 of the IPC? 

9. Section 447 of the IPC prescribes punishment for the offence of criminal trespass 

which is defined U/S 441 of the IPC as follows: 

Criminal trespass: Whoever enters into or upon property in the 

possession of another with intent to commit an offence or to intimidate, 

insult or annoy any person in possession of such property, 

Or having lawfully entered into or upon such property, unlawfully 

remains there with intent thereby to intimidate, insult or annoy any 

such person, or with intent to commit an offence, is said to commit 

criminal trespass. 

10. Thus from the bare reading of section 441 of the IPC, it appears to me that the 

following ingredients complete the offence of criminal trespass: 

i. Lawful or unlawful entry into the property into the possession of others. In 

case, if anyone lawfully enters into such property, he must remain unlawfully 

upon such property with intension to commit any offence or to intimidate, annoy 

the possessor of such property. 

ii. Entry must be with intension to commit any offence or to insult, annoy or 

intimidate the possessor of such property. 
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11. Here, the facts depicted in the FIR as well as the evidence on record suggest that 

instant case falls under the first part of section 441 of the IPC. 

12. Now let me try to decide whether the prosecution witnesses have succeeded to 

prove the ingredients of offence U/S 441 of the IPC. In this regard, PW 1 Purno 

Nama Das in his examination in chief deposed that on 5.11.2009, at about 3:30 

a.m. the accused persons had illegally entered into Dhirbil for catching fish and 

on seeing the security guards, they fled away. On the next date, the accused 

again came and assaulted Jagmohon Pradhani. During cross-examination, PW 1 

deposed that at the time of occurrence he was present with three security guards. 

The incident took place inside the pit. PW 2 Samad Ali in his examination in chief 

deposed that about 4 years back a quarrel took place between the informant and 

accused on the ground of fishing in the Dhirbil. During cross-examination, PW 2 

deposed that he did not see the occurrence. PW 3 Jagmohon Pradhani (victim) 

in his examination in chief deposed that on 5.11.2009 at about 3:30 a.m. he was 

performing his duty as security guard at Dhirbil. Then around 7 persons including 

the accused were illegally fishing and when they saw him, they fled away. On the 

next date, the accused persons had beaten him while he was guarding in the 

Dhirbil. During cross-examination, PW 3 deposed that he did not know the exact 

boundary of Dhirbil. At the time of occurrence, Samad, Nazrul and Purno 

Namadas were along with him. He had seen the accused fishing at the distance 

of 15-20 meter. At the time of occurrence, there was moonlight.  PW4 Phulchand 

Sk. in his examination in chief deposed that he heard about quarrel between both 

the parties. PW 5 Nazrul Haque in his examination in chief deposed that one 

Kalachand had informed him about marpit took place between both the parties.  

13. Now, it is seen that prosecution evidence is not clear as to who was in possession 

of the Dhirbil at the time of occurrence. The PW 1 in his evidence has only 

deposed that accused had illegally entered into their Dhirbil.  From the version of 

PW 1, the possessor of Dhirbil at the time of occurrence, cannot be ascertained.  

The Prosecution has not adduced any documentary as well as oral evidence in 

order to prove that the Dhirbil was under the possession of informant and PW 3 

at the time of occurrence. Further from the version of PW 3 it is clear that he was 

not aware of the exact boundary of Dhirbil. Thus, his version that accused had 

illegally entered into the Dhirbil area, is found to be not reliable. Again, the PW 3 

has deposed that, at the time of occurrence, Samad, Nazrul and Purno Namadas 

were along with him. But Samad Ali and Nazmul Haque in their evidence have 

clearly deposed that they did not see the occurrence.  
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14. Thus, from the above discussion, it has become clear that prosecution has failed 

to prove all the ingredients to complete the offence U/S 441 of the IPC. 

Accordingly, accused are held not guilty for commission of offence U/S 447 of the 

IPC. 

Point no 2: Whether the accused persons on the same date, time and 

place in furtherance of common intention voluntarily caused grievous 

hurt to victim namely Jogmohan Pradhani and thereby committed the 

offence punishable under section 325/34 of the IPC? 

15. Section 325 of the IPC deals with the offence of voluntarily causing grievous hurt. 

In this case, the exhibit 2 reveals that injury sustained by victim was simple in 

nature. Thus section 325 of the IPC does not attract in this case. Now let me 

examine, whether there is material to constitute the offence U/S 323 of the IPC 

which is a minor offence to section 323 of the IPC. In this regard, the PW 3 

(victim) in his cross-examination has deposed that accused had beaten over his 

head and hand. But PW6 (M/O) in his examination in chief has deposed that on 

examination of victim, he found abrasion over back and left leg. Thus it is clear 

that there is no corroboration between the evidence of victim and medical report, 

for which, it cannot be held that the accused had committed simple hurt upon 

the victim. 

16. In view of the above, accused is held not guilty for commission of offence U/S 

325 of the IPC. 

Point no 3: Whether the accused persons on the same date, time and 

place in furtherance of common intention had committed theft of 

various fishes from the Dhirbil Minmahal area and thereby committed 

the offence punishable under section 379/34 of the IPC? 

17. In the FIR, it is alleged that the accused had taken away various fishes worth of 

Rs. 5000/. PW 1 in his evidence has remained totally silent as regards the theft. 

However, PW 3 has merely deposed that the accused had stolen away fishes 

worth of Rs. 5000/. From the version of PW 3, it is clear that he was not confirm 

about the exact quantity of fish stolen away by the accused. The PW 3 has made 

a mere statement regarding theft as alleged. On the other hand, the other 

witnesses also have not stated a single word regarding the alleged theft. The I/O 

of this case also did not seize any fish from the possession of accused.   Hence I 
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am of the considered opinion that prosecution has failed to prove the commission 

of offence U/S 379 of the IPC.  

Point no 4: Whether the accused persons on the same date, time and 

place in furtherance of common intention had threatened the victim 

and two others with injury to their life, reputation and property and 

thereby committed the offence punishable under section 506/34 of the 

IPC? 

18. In this regard, the PW 1, in his examination in chief deposed that the accused 

had threatened to beat the security guards. But none of the security guards as 

well as the victim have deposed before the court that the accused had threatened 

them to beat. Thus I am unable to believe in the testimony of PW 1 and 

accordingly accused are held not guilty for commission of offence U/S 506 of the 

IPC. 

19. In view of the above, I am of the considered opinion that prosecution has 

miserably failed to prove the charges levelled against the accused and hence 

accused Iman Ali, Siddique Ali and Somsher Ali are held not guilty for commission 

of offence U/S 447/325/379/506/34 of the IPC. 

                                                                 O R D E R 

20. Accordingly, accused are acquitted of the charge levelled against them. 

21. Set the accused person at liberty forthwith.  

22. Bail bond for the accused person is extended for six months.  

23. The case is disposed of on contest accordingly. 

24. Given under my hand and seal on this 9th day of August, 2019 at Bilasipara, 

Dhubri.   

 
 
                                                                     
 
                                                                         (Smt. M. Hazarika) 

                                                                  Judicial Magistrate First Class 

                                                                           Bilasipara, Dhubri. 
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                                                      APPENDIX 

 
 

 A. WITNESS OF PROSECUTION:  
  
      P.W.1: Purno Nama Das. 
               P.W.2: Samad Ali. 
               P.W.3: Jogmohon Pradhani. 
               P.W.4: Phulchand Sk. 
               P.W.5: Nazrul Haque. 
               P.W.6: Dr. Jyoti Kumar Nath. 
               P.W.7: SI M. Mirza Hussain. 
 
           B. EXHIBITS OF PROSECUTION:  

                          Exhibit 1  : Ejahar. 
                          Exhibit-1(1): Signature of PW-1. 
                          Exhibit 2: Medical report. 
                          Exhibit 2(1): Signature of PW 6. 
                          Exhibit 3: Charge sheet. 
                          Exhibit 4: Sketch map. 
                          Exhibit 3(1), 4(1): Signature of PW 7.  

                             
 

 C. WITNESS OF DEFENCE: Nil 
 
  D. EXHIBITS OF DEFENCE: Nil 

  
                                                                        Smt. Mridusmita Hazarika  

                                                                      Judicial Magistrate First Class 

                                                                                      Bilasipara, Dhubri. 
 

 

 

 

 


